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1. Introduction

1.1 Background of the GendeRace overview with respect to
intersectionality in the European context
An abundance of literature addressing anti-discrimination legislation has been published
within the European Union since the implementation of the new EU directives referred
to in this overview. There have been a number of official documents and studies
commissioned by the EC also publications by researchers, lawyers and other academics
as well as the numerous NGOs in the field.1 Many are addressed the issues of the
implementation of the Anti-discrimination laws, the potential for the application
potential of the concept of multiple discrimination whether as an additive concept or as
a unique group configuration (intersectionality) within these EU laws.
Here it will only be possible to discuss a selection of what should be the most pertinent
and latest publications which often build on the classic publications in this area. The
GendeRace research overview must be seen in the context of our main research question
the impact of gender on the experience, application and uses made of legislation with
regard to racial discrimination.2 GendeRace explores a form of double or multiple
discrimination that has been originally identified as intersectionality. The later term has
become the most frequently used in English language academic literature to capture the
significance of the intersection of these two categories or grounds of discrimination.
Nonetheless, official publications within the European Union which address issues that
imply some form of intersectionality prefer to use the term multiple discrimination. This
is done with reference to the terminology that is found in international human rights
documents and a number of legal documents at the European and at times the national
level (Cf. Section 2 below).

1

See the appendices for related research that addresses the EU legislation, discrimination and many
dimensions of gender/racial/ ethnic intersectionality.
2
It will also be possible in some instances/ countries to control for the impact of racial/ ethnic origins on
the experience and use of legislation concerning gender discrimination in the fields of employment,
occupational training and education.
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With the implementation of the principle of Equal Treatment Directive the EC has
agreed explicitly referred in Recital 14 of the Preamble in accordance with Article 3 (2)
of the EC Treaty to the aim “to eliminate inequalities, and to promote equality between
men and women, especially since women are often the victims of multiple
discrimination.”
As was pointed out in the same text, the EC Framework Directive contains the same
reference in Recital 3, but the term ‘multiple discrimination’ does not appear anywhere
else in either of these Directives and no definition of it is given. More significantly there
is no indication as to how to handle cases of multiple discrimination.
The Action Programme3 also mentions multiple discrimination a number of times.
Firstly, Recital 4 of the Action Programme is similar to Recital 14 of the Race
Directive. Secondly, Recital 5 states that ‘the different forms of discrimination cannot
be ranked; all are equally intolerable’ and that the programme is intended, among other
things, ‘to develop new practice and policy for combating discrimination, including
multiple discrimination’.
Finally, Article 2 on the objectives of the Action Programme mentions that ‘the
Programme shall support and supplement the efforts at Community level and in the
Member States to promote measures to prevent and combat discrimination whether
based on one or on multiple factors’. The task of our research will be to investigate how
these general intentions are addressed and applied within the various national contexts.
The initiators of the GendeRace research base much of their theoretical and
methodological concern about the implications of multiple discrimination in the context
of anti-discrimination legislation on the pioneer work of black feminists in the US,
especially Kimberly Crenshaw (1989) and the debate that has ensued elsewhere
especially in the English language literature also in the aftermath of the post-colonial
era that stimulated an awareness and in-depth attention to the implications of
intersectionality for specific forms of gender and racial discrimination. This debate,
which originated in the late 1980s in light of the North American anti-discrimination
3

Council Decision 2000/750/EC of 27/11/2000 establishing a Community Action Programme to combat
Discrimination (2001 to 2006) [2000] OJ L 303/23.
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legislation, has become more refined over time and has spread to other parts of the
world. It is important to point out that the original contribution made by Kimberly
Crenshaw responded directly to the issue of justice with respect to anti-discrimination
legislation in the U.S. for black women. As Conaghan (2009)4 recently references,
Crenshaw argued, “that black women were located at the intersection of racism and
sexism. Their experiences were thus the product of both and equivalence of neither”
(Op cit, 23). Important in this analysis was the ‘reliance of anti-discrimination
legislation on a single axis framework, in which separate claims could be made on the
basis of race or sex, but not in combination, (it) deprived black women of a legal
remedy with respect to their particular experience of discrimination as black women.’
Conaghan continues again with an argument that relates directly to the GendeRace
research, “…precisely because that experience was perceived by the courts to be a
‘hybrid’ rather than a ‘pure’ form of race or sex discrimination, it rendered black
women ineligible class representatives of women or black people for anti-discrimination
law purposes, their intersectional identity seemed to overwhelm the assumed single
identities of anti-discrimination complaints”.
Crenshaw’s interventions and further reflections go beyond this immediate concern with
remedial gaps pertaining to black women’s experience of discrimination and the
inability of this to be given full recognition within the legal process. Crenshaw’s work
also has had implications for intersectionality and identity politics, an issue that will not
be discussed later.
More important here is, as Conaghan (op cit) insists, that Crenshaw’s “work was
strongly embedded in the practical application of feminist theory and politics and her
primary concern was to facilitate more strategic engagement with law”. (op cit, 26)
Thus, Crenshaw’s historical contribution relates directly to the research at hand and is
not primarily an academic debate about shades of difference and anti-essentialism, but it
responds directly to the legal context. These issues receive more attention in section 3.

4

Conaghan (2009) was available in 2008 but the impressum states published by Routledge-Cavendish in
2009.
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Nonetheless, as argued in the GendeRace research proposal, early feminists theorists
were criticized for neglecting the intersectional issues of “race” and class (Williams,
1991; Crenshaw, 1989). This debate opened a second age of feminist jurisprudence,
arguing that “gender essentialism” (Harris, 1990) did not take into account the
specificities of the experience of black women, because the analysis concerns mainly
the experience of white middle class women. In section three of this report attention will
be given to some of the most important recent developments with respect to the
application of the concept of intersectionality in the context of the newly implemented
EU anti-discrimination directives in the member states.

1.2 Some trends with respect to anti-discrimination legislation
and intersectionality in the GendeRace countries
1.2.1 Anti-discrimination legislation
Much of the state of the art with respect to legislation literature and literature on
intersectionality has been addressed in the GendeRace project proposal and in Work
Package 2 in the form of several country reports. An overview of the countries
participating in the GendeRace study discloses quite a differentiated view of academic
attention to multiple discrimination or intersectionality. The debate about discrimination
on more than one ground has a longer tradition in the UK, depends on the academic
tradition in gender studies as well as the longer experience of the country with
legislation either with respect to gender and/ or racial/ ethnic discrimination.
Legislation with respect to the protection of individuals against racial discrimination
existed almost two decades previous to the European directives resulting from the
Amsterdam Treaty agreements (1999). Also with respect to gender discrimination there
has been a longer tradition in the UK. In France, Germany and Sweden there has been a
public discourse on gender equality visible in media, politics and academia since the
late 1970s or early 1980s. A number of women’s rights were fought for in the field of
equal pay and public life.

5
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Compared to other European Union countries, Britain was very early in enacting laws
against sex and race discrimination, with the SDA (Sexual Discrimination Act) adopted
in 1975 and the RRA (Race Relations Act) in 1976. This means that these Acts have
been in force for more than 30 years and thus that there is experience of their effects on
race and sex discrimination in practice. However, the British report emphasizes that in
the meantime the realisation has been reached that protection anti-discrimination
legislation is not sufficient enough to ensure equal treatment of women and men in the
labour market. For example, the pay gap between the sexes has not changed
significantly over the years. Similarly, in Sweden an ombudsperson for women’s issues
was established already in 1980. Despite the fact that this function has been active since
then, it was in the 1990s that it was successful in winning a number of legal disputes.

1.2.2 Equality measures with respect to gender
Reviewing the countries involved in the GendeRace study we observe that gender
discrimination was most commonly addressed within the concept of equality. The motor
behind this was the de-facto concept that drawing up plans (i.e. positive measures) to
further women’s occupational status, promotion and impact on hiring policies may
make a greater contribution to equality between women and men than individual efforts
to fight discrimination in employment before court. This has also been a major premise
in a recent publication (Schiek and Chege 2009) that refers to shortcomings in the
enforcement of individual rights with respect to equal treatment. This book theorises the
move from formal to substantive equality law and its interrelation to new forms of
governance (Cf. Section 3 below).
The first French law to promote professional equality is the Roudy Act of 1983, 5 which
introduces the principle of equal rights between women and men in the employment
relationship, followed by the Guénisson Act of 2001 on equal treatment between
women and men at work. The latter obliges companies to draw up annual plans
comparing women and men's positions. In Germany guidelines on women’s promotion
in government administration entered into force in 1986. These covered specific
measures to improve women’s recruitment and promotion opportunities and access to
further education and training.
5

Law No. 83-635 of 13 July 1983 amending the Labour Code and the Penal Code in respect of equality
between men and women in working life.
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In 1994 the Women’s Promotion Act (Frauenfördergesetz) comes into force which
governed the promotion of women’s employment in government administration. This
Act and the amendment to Article 3 (2) of Germany’s Constitution (‘men and women
shall have equal rights’) were two further milestones in employment opportunities,
equal representation of women and men in government committees and the protection
of women from sexual harassment at the workplace.
In Spain the creation of the Institute of Women’s Issues6 (an autonomous agency
responsible for promoting and furthering gender equality in political, cultural, economic
and social life at a national level) by the then Socialist government in 1983 broadened
the array of instruments available for increasing and implementing women’s rights.
There is a general awareness that the anti-discrimination movements still have a long
way to go and a feeling that widening the scope and complexity of the struggle further
at this point might be overly ambitious.
The women’s movement is now well provided for in terms of modern and extensive
legislation, legislation that appears to reflect a genuine consensus that women’s rights
and gender equality are an important priority in today’s Spain. Despite this consensus
discrimination in the domestic and professional sectors is still prevalent and deeply
embedded.
After the introduction of Gender Mainstreaming with the Amsterdam Treaty (1999) the
German government followed up with a range of measures that had an impact on public
administration and organisations receiving subsidies from the government at local and
national level. This demonstrates the positive direct impact of Gender Mainstreaming in
all EU funded programs. In 2001, the Gender Equality Enforcement Act (BGleiG) in
Germany replaced the 1994 Women’s Promotion Act in higher government
administration.

6

The Institute was placed within the Ministry for Work and Social Affairs (MTAS).
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1.2.3 Intersectional legislation and discrimination
In addition to the above there have been certain special legislative enactments enforced
with special attention to protect foreign women. In the German case this has been done
where foreign women have unequal legal status with respect to their spouse in the case
of marriage migration where the residential status of a marriage partner joining a legal
resident in the country is dependent on the status of their partner. In hardship cases
foreign women who suffer domestic violence may be granted their own independent
right of residence in Germany. Undocumented foreign women involved in human
trafficking may be protected if they are brought to court and are being exploited.
In most of the countries concerned here there a number of empirical studies about the
special cases of minorities or immigrants and migrants which document disadvantages
with respect to the society as a whole and the discrimination of certain national or ethnic
minorities, especially the Roma. With the exception of the UK, there is little indication
that visible social movements that have created awareness of the need for specific
legislation comparable to the experience of the U.S., Canada. The UK has been the
country in Europe with the longest history of legislation that addresses discrimination
based on gender and racial/ ethnic origins.
As early as 1992 the discussion about how the law should deal with situations in which
both sex and racial discrimination are targeted at the same individuals (black women)
was initiated in the United Kingdom (Fredman and Szyszczak). Consequently, the issue
of double and/or multiple discrimination and intersectionality became a focus for the
academic and public debate. Recently the debates about discrimination have shifted
from a focus on formal equality to a focus on a more substantive equality. This shift has
been followed to some extent by the legislation establishing the Race, Disability and
Gender Equality Duties. It has also led to calls for a more comprehensive and inclusive
single equality act to replace the many acts and regulations currently prohibiting
discrimination, a call which has now been taken up by the Government and which
should result in a Single Equality Bill in the foreseeable future.

8
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Many organisations have also done research into intersectional discrimination such as
the EOC (Mirza and Sheridan 2003 (done by the Centre for Racial Equality Studies of
Middlesex University and the EOC and EOC 2007)), the Fawcett Society, (Moosa
2008a: this is the report of a project launched by the Fawcett Society to make visible the
experiences and priorities of ethnic minority women) and 2008b), PRIAE (Policy
Research Institute on Aging and Ethnicity, this organisation has done research on the
intersection of ethnicity and age)7 and trade unions/TUC (TUC 2006). Research has
focussed on minority ethnic women. Other research addresses issues of the
discriminatory conditions facing women migrants.
Kofman, Lukes, D’Angelo and Montagna (2008) are undertaking a study for the EHRC
on the equality implications of being a migrant in Britain, including managed migration
scheme. Moon (2007) also underlines the significance of such studies for pointing to
multiple or intersectional discrimination. Based on the legal context in the UK Moon
argues that the current procedures are not adequate. Moon proposes some possible
options for law reform in the UK in order to respect the reality of multiple
discrimination in anti-discrimination claims.
In Germany there also has been research on the discriminatory conditions facing
migrant women and their female descendants in comparison with German women in
education and the labour market. Germany was to some extent also involved in a debate
about, differences and overlaps of the categories of sexual and racial/ ethnic
discrimination which were evolving, most explicit in the transnational gender research.
The above research on gender discrimination of migrant women, however, did not enter
the debate about intersectionality that was primarily taking place in a small area of
feminist studies.

7

See, for example, Patel, N, Black and Minority Ethnic Elderly: Perspectives on Long-Term Care
(1999a: PRIAE); Patel, N, Ageing Matters, Ethnic Concerns (1999bPRIAE); and, Patel, N. and Traynor,
P, Developing Extra Care Housing for Black and Minority Ethnic Elders: an Overview of the Issues,
Examples and Challenges (2006 PRIAE and Housing Learning and Improvement Network). These
reports are not on the Bibliographies, because they do look into the intersection of age and ethnicity, not
of gender and ethnicity.
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There has been a relatively strong feminist movement in Germany that has been active
in feminist studies. This movement faced some confrontation with feminists with a third
world background, but the academic debate was separate from a concern for the
development of effective legislation that signalized protection to persons of immigrant
background or Afro-Germans based on racial/ ethnic discrimination. Awareness about
racism and racial/ ethnic discrimination became stronger towards the early 1990s,
specifically in relation to the inequalities created by other institutional and structural
factors, especially the issue of rights to citizenship for non-German residents and other
discrepancies that became more apparent with the issue of German unification. Positive
for the potential impact of the concept of multiple discrimination is at least the German
decision to draft a single comprehensive bill that goes beyond the EU Directives in the
dimension that includes women and all other categories of discriminated groups with
respect to goods and services as well as work, occupations, training and education.
Today, intersectionality is a serious topic among feminists in academic law and gender
studies. This debate may also be empowered by the implementation of the EU directives
in a more comprehensive way than foreseen by the original directives. It will take time
to see how this ties in with the intersection of racial/ethnic discrimination and gender
discrimination. In France attention to the overlapping of racism and sexism has only
recently been addressed (Dorlin 2005; Poiret 2005). It has been argued that this is the
result of the dominance of gender and class analysis during the 1970s (FougeyrollasSchwebel 2005). But it is also because French feminist scholars, whose education is
based on the principles of universalism and egalitarianism, we have tended not to see
women as a diverse group.
The author’s of the Spanish report emphasize that the discrimination of women
continues to affect the Spanish and immigrant population8 in many different ways that
have not yet all been taken into account by the relevant national bodies. The problem of
double discrimination appears only to be marginally addressed within agencies at the
national level. National women’s organizations, for example, do highlight the particular
plight of immigrant women workers but do not fully address the intersectional nature of
the discrimination suffered.
8

Although the term Intersectionality, coined by Crenshaw, is of crucial importance for the study we
prefer to develop the concept at a later date since it is more of an analytical than a practical tool.
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In Spain and Bulgaria double discrimination and intersectionality are only now
emerging as part of the current gender and racial discrimination debate. At present the
discussion is restricted to describing what double discrimination and intersectionality
are, outlining the potential advantages of this approach over previously adopted
analytical frameworks and suggesting possible practical applications for these concepts
in the anti-discrimination struggle.
On a whole in the countries concerned research on the issue of double/multiple
discrimination and intersectionality are rather new, but have begun to attract the
attention of many academics and some NGO activists. This is precisely the main issue
that concerns the GendeRace project: To what extent is the antidiscrimination
legislation implemented in the countries under study capable of addressing gender and
race as a form of multiple and/or intersectional discrimination? At this stage of the
research it is our objective to critically view the development of this issue with respect
to policies and practices as well as studies at the level of official publications of the
European Commission. The initiators of the GendeRace research proposal have already
pointed out that the new EU Equality Directives9 explicitly recognises the possibility of
multiple discrimination, where sexual discrimination may be combined with any other
form of discrimination covered in the Directives.

1.3 Structure of Work Package 3
In the meantime since the enactment of the Directives the European Commission has
supported several important studies as part of the Action Program or in connection with
other European Community programs or institutions in order to cast light on a number
of problematic issues with respect to the implementation of the anti-discrimination
directives addressed here. These include: an overview of equality bodies, a handbook on
equality data, two publications on positive action and (of major significance for the
GendeRace project) a preliminary study that presents a very pragmatic overview
entitled “Tackling Multiple Discrimination”.

9

Directives: 2000/43/EC, 2000/78/EC, 2002/73/EC and 2004/113, respectively.
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Work Package 3 has the task of scrutinizing this material and other documents and
publications of the European Union with respect to issues related to the implementation
of anti-discrimination legislation with special regard to the concept of multiple
discrimination within the member states. This includes, as far as possible, special
reference to programs and studies funded by the European Union for the clarification of
issues directly related to the policies and implementation of anti-discrimination
measures.
On the one hand, theoretical literature from feminist and legal studies has contributed to
our understanding of a methodological approach to multiple discrimination and in
particular the concept of intersectionality has been treated in the GendeRace EU project
proposal and in the overviews of the state of the art and background papers of the
GendeRace project partners. This document will draw on these, and on more recent
publications when possible, for comparative analysis with respect to multiple
discrimination and intersectionality when pertinent.
In summary WP 3 addresses the following types of European material:
• Directives and commentaries of the European Union.
• Studies defined and funded by the European Commission to address the
issues of comparative implementation of anti-discrimination legislation in
the EU (sources of data, research needs with respect to multiple
discrimination, good practice, the instruments of implementation (such as
equality bodies) etc.)
• Conceptual and methodological advances found in publications that reflect
on the applicability of the multiple discrimination and /or intersectionality
approach for legal practice or for the purpose of empirical study.

12
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2. Communications and studies commissioned by the EC
2.1 Communication of renewed commitment to nondiscrimination
In early 2008 the European Commission issued a communication to the European
parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions to underline a renewed commitment to non-discrimination
and equal opportunities (European Commission) {SEC (2008) 2172}.10 This document
presents a comprehensive approach to “step up the action against discrimination and
promote equal opportunities.” This has also been accompanied by: “a proposal for a
new directive prohibiting discrimination on grounds of age, disability, sexual
orientation and religion or belief outside the employment sphere.” This short document
proposes further actions to give “a new impetus to the dialogue on non-discrimination
policy and to make more effective use of the instruments available.”11
Particular emphasis is given to implementing the existing legal framework especially
through the work of the equality bodies in providing information and guidance in
supporting the victims of discrimination. Moreover, the Commission supports the
development of the cooperation between and the capacity building of the equality
bodies via the Equinet network. In this way the Commission is also examining the
effectiveness of national penalties and time limits to bring actions before national
courts.
A major section of this document also addresses the further development of the current
legal framework for tackling discrimination: The proposal for a new directive “will
ensure that in all 27 member states all forms of discrimination, including harassment on
the grounds of age, sexual orientation, disability and religion or belief are prohibited
and victims have an effective redress. This should “bring to an end the perception of a
hierarchy of protection.” On the other hand, the principle of “subsidiary” remains

10

COM (2008) 420 final. Brussels 2.7.2008.
Commission Staff Working Document accompanying the Proposal for a Council Directive, SEC (2008)
2181, Brussels 2.7.2008.
11
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respected. This will leave decisions about selective admissions to schools, the
recognition of same sex marriages and the nature of any relationship between organised
religion and the state to the member states. This opportunity is also taken to point out
the need for positive action, especially in the case of persons with disabilities. In general
in this document the Commission makes a solid argument for strengthening policy tools
for the active promotion of equal opportunities. These are summarized as awareness
raising, mainstreaming, data collection and positive action.
This approach could also be extremely important for issues of multiple discrimination
when it is stated in the section on stronger policy tools that “mainstreaming principles
should apply across all grounds covered by Article 13 EC. Two of the grounds are
already subject of …a well-developed set of mainstreaming actions”: the Disability
Action Plan for 2003-10 and the Roadmap for Equality between women and men for
2006-2010. “The Commission will build on these achievements by promoting the
systematic incorporation of non-discrimination and equal opportunity concerns on all
Article 13 grounds into all policies…”
This proposed new directive has, however, received a number of criticisms from NGOs
at the European level. In particular the European Women’s Lobby (EWL) has initiated
a debate on the possibility of a gap between the treatment of racial, religious, disability,
age, and sexual orientation and the European gender equality legislation (European
Women’s Lobby Briefing 2. July 2008).
The EWL points out that not only does the proposed directive contain a great number of
exceptions (11 in number) that leave much room for decisions within the states, but
there are also genuine concerns about the adequacy of “the material scope of Directive
2004/113 regarding equal treatment between men and women on access to and supply
of goods and services,…social protection including social security and health care and
social advantages.” For this reason the EWL urges the EC “to commit to a precise
calendar to level up and complement the existing European gender equality legislation
by 2010 at the latest.”

14
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EWL addresses a number of concerns raised by other European Networks with different
grounds of discrimination that also have either reservations or even criticism of the
projected proposal. These refer to “preferential treatment based on age and disability;
the exclusion regarding education; the exception on marital and family status and
reproductive rights…lack of clarity regarding discrimination based on disability and the
notion of “reasonable accommodation”, and difference in treatment based on nationality
and legal status of third-country nationals. The proposed directive explicitly states that
“The directive (art.3.4) is without prejudice to national legislation promoting equality
between men and women.”
Although the Directive proposes that a modification of the legislation on discrimination
on the ground of sex could be made in 2010, following the report on the implementation
of the 2004/113 Directive, EWL states the concern whether this will be achieved. EWL
stresses the need for the EC and Member States to commit to a calendar for this, to
ensure that the revision takes place and to secure that sex discrimination legislation is
put at the same level as the other discrimination grounds addressed by EC legislation.
Bells (2008) Report for the Ad Hoc Expert Group of the European Network Against
Racism (ENAR) has made a number of recommendations for the proposed Directive to
extend EU anti-discrimination law. One of the main points that this group identifies that
has to do with multiple discrimination is: 1) the need to ensure effective protection from
discrimination for all persons in all areas of life. “This requires the same level of
protection with no hierarchy of rights between different grounds, including gender, race
or ethnic origin, religion or belief, age, disability or sexual orientation.” 2) “The
Directive should explicitly prohibit discrimination on more than one ground (multiple
discrimination) and should require specific measures to ensure that this is dealt with
effectively by national law ( e.g. in relation to equality bodies and legal procedures): 3)
“No exception for difference of treatment based on discrimination status or nationality
should be included in the directive.” 4) “The definitions of discrimination (….) should
be consistent with that already existing in the Racial Equality Directive and the
Directives on gender equality. 5) The directive should include measures designed to
promote equality (positive measures, mainstreaming).

15
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In addition, important recommendations with respect to financial compensation, the
value of equality bodies and their independent legal standing, as well as the prohibition
of discrimination by association with persons of a certain religion, belief disability, age
or sexual orientation.
The Commission has also undertaken first study on data availability and needs has been
contracted and published about the current state of the art and further needs.12 This
document also stresses the low level of knowledge concerning the new antidiscrimination legislation among the population and that even with a good system of
protection from outright discrimination this may not result in formal equality; thus more
emphasis is being given to positive action.13

2.2 Studies on multiple discrimination, research needs and
highlighting good practice funded by the European
Commission
“Tackling Multiple Discrimination” is perhaps the most pertinent EC publication for the
GendeRace study. This study was commissioned by the EC to bring clarity to the
concept of multiple discrimination, to learn about good practice from experts in the field
(from the EU and especially from countries such as Australia, Canada and the US that
have a greater experience in anti-discrimination legislation) and to demand more
attention for multiple discrimination. This publication reiterates the concern of the EU
with the addition of new grounds of discrimination (“race”/ethnic origin, age, disability,
religion or belief and sexual orientation) to gender equality, adding that “the concept of
Multiple Discrimination has grown in importance.” This statement is made with
reference to the Communication of the EC adopted in June 2005 on “NonDiscrimination

and

Equal

Opportunities

–

A

Framework

Strategy.”

This

Communication “recognised that the implementation and enforcement of antidiscrimination legislation on an individual level is not enough to tackle the multifaceted
and deep-rooted patterns of inequality experienced by some groups. Despite [this]…,
Multiple Discrimination as a phenomenon remains to be explored.”
12

See the European Handbook on Equality Data (2007) and Measuring discrimination: Data Collection
and EU Equality Law. European network of legal experts in the non-discrimination field, Feb. 2007.
13
See Beyond Formal Equality: Positive Action under Directives 200/43/EC und 2000/78/EC, EC 2007.
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The authors made the decision to work with the term multiple discrimination. “For the
purposes of this report, Multiple Discrimination [is]… understood as consisting in any
combination of discrimination on the grounds of gender, racial or ethnic origin, religion
or belief disability, age or sexual orientation.” The communication also stresses that
“Although it is recognized that grounds such as class or socio-economic status have a
significant impact on an individual’s vulnerability to discrimination only the six
grounds mentioned above will be explored in this study.” Class and socio-economic
status are clearly excluded as grounds for anti-discrimination.14 Moreover, the authors
concur that Multiple Discrimination will be the umbrella term to be used throughout this
publication, since this is the more common terminology in European as well as human
rights discourse.
“Tackling Multiple Discrimination” fills a knowledge gap with respect to supplying an
overview that includes the theory and practice of employing two or more grounds with
this kind of legal framework. This is a pioneering document of about 70 pages based on
literature and a variety of empirical methods. It attempts to identify Multiple
Discrimination cases, how the actors involved in anti-discrimination work to tackle the
issue, highlight good practice and to make recommendations about how situations of
Multiple Discrimination could best be addressed.
Generally, the document concludes that the EU anti-discrimination legislation
recognizes that different protected grounds can intersect, “but there is no explicit
prohibition of Multiple Discrimination. Specific prohibition of Multiple Discrimination
would create a greater awareness of the problem... in turn providing more effective
protection for individuals and groups experiencing Multiple Discrimination.” Currently
the concept seems somewhat obscure and there is the general impression that “minority
women seem to be the most vulnerable.” But the authors also warn that there is a lack of
research, of registered complaints and cross sectional data, which contribute to the
continued invisibility of other disadvantaged groups as well, for instance: “older ethnic
minorities, black persons with a disability, etc.”
14

This does not necessarily exclude their use as indicators when relevant for indirect discrimination of
persons belonging to groups overrepresented in the lower sectors of the socio-economic hierarchy. This
is not immediately relevant, however for this review.
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With respect to the EU countries it can be concluded that not only is there no explicit
prohibition of Multiple Discrimination, but that even the assumption that ethnic
minority women /and black women may be the most vulnerable is not currently
effectively addressed due to the common practice of single ground proof of
discrimination. Theoretically, multiple grounds for all the six grounds indicated might
be possible to claim in the area of employment, but practice demonstrates that these
grounds, in most cases, will be argued separately. This means that the combined
experience/weight of discrimination risks being neglected.
As the authors conclude, there is a need for further research…”in order to determine
how to process intersectional cases, how to carry out a comparison in cases of Multiple
Discrimination and how awards of damages should be assessed” (OpCit, p.28).
The study also concludes that only in Canada have “courts, tribunals and commissions”
been instrumental in fostering the judicial system’s recognition of intersectional
discrimination.”
Finally, “Tackling Multiple Discrimination” recommends action to increase the capacity
to recognize and identify occurrences of Multiple Discrimination and awareness of the
need to combat them as such. It is pointed out that the literature on this issue makes
clear how important it is to contextualize, i.e. to examine the context in which
discrimination takes place. Contextualizing sheds light on the historical, social, cultural,
and political processes and developments which have significance for discrimination
and which may be very specific for one society. Thus, the specific combinations of
Multiple Discrimination may differ from one society to another. Nonetheless, this does
not deny or neglect the observation that Multiple Discrimination is likely to be found in
most societies. The “stakeholders” involved in the consultation for this study were able
to identify several themes that could be applied to help contextualise Multiple
Discrimination (p. 31).
Some of the themes are the relationship of multiple discrimination to the history of antidiscrimination work in the country and the felt need by countries only now beginning in
this area to understand and work with the single ground anti-discrimination legislation.
Others identified great challenges in their society to social inequality in general and the
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link between poverty and unemployment and the experience of discrimination. The
authors point out that the experience of legal experts in the field, e.g. in the case of
Britain, emphasize that they view work in the field of combating discrimination “as an
evolutionary cycle that leads to a dynamic understanding” of discrimination and
eventually of multiple discrimination.
Another point made by the stakeholders consulted was to suggest the giving of attention
to the role of civil society and how well established and experienced the NGOs are in
this context. Generally, the more involved the NGO community seemed to be, the more
awareness on discrimination issues could be identified. Also the more cooperation
across the board -with respect to the different kinds of discrimination, “the more
developed was the understanding of Multiple Discrimination” (Op Cit. p.32).
In the end this report puts forth a number of recommendations for advancing the
knowledge and the implementation of the concept of Multiple Discrimination and the
work in this field, in order “to monitor and track the unique ways in which people
experience Multiple Discrimination through numerous tools and strategies”. These
include: 1) research, 2) legislation, 3) awareness raising, 4) collection and dissemination
of good practice 5) data collection, 6) training and education, and 7) the promotion of
multiple-ground NGOs (Op Cit, p.7).
Several of these items have obviously direct relevance for the GendeRace research.
Others relate to specific studies, either completed or underway, that the EC has
commissioned and deserve at least some brief attention in this overview. Obviously a
number of research needs are clear; this is an area where the GenderRace study can
make a contribution. But the whole area of the data collection process also deserves
attention. Both of these areas are addressed in the European Handbook on Equality Data
sent out previous to this report. In the Appendix can also be found a set of references
made to other EC funded research that may contribute to an understanding of the
intersectionality issue with respect to GendeRace.
In addition to the specificity of intersectionality and Multiple Discrimination, the EC
has commissioned other studies that do not address directly this issue, but which should
be very helpful to enhance the creation of an anti-discrimination culture in the countries
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of the European Union.

Some of the areas recommended in “Tackling Multiple

Discrimination” have already received the attention of studies promoted by the EC, for
instance, point 4), promoting good practice refers to case studies of good practice in
employment and service provision. Definitely falling within this category are two EC
commissioned publications (Beyond Formal Equality15 and Putting Equality into
Practice16) that were published in 2007 addressing the issue of positive measures /
positive action. This is an area that could have direct relevance for cases of Multiple
Discrimination and indirect discrimination. For instance, in the course of identifying
subgroups that may particularly suffer from Multiple Discrimination within the various
national contexts an excellent measure might be the establishment of positive measures
for these groups of persons.
Moreover, in 2006 the EC published a study on the equality bodies, “Catalysts for
Change?” written by Rikki Holtmaat17 from the European Network of Legal Experts in
the non-discrimination field. This is both an overview of the few experienced National
Equality Bodies at that time, before all the member states had passed legislation or
instituted such bodies, and also a discussion of a study of the potential of a good
functioning National Equality Body. Moreover, for the work of the GendeRace project,
it also could provide a good working document for the kinds of expectations and
questions researchers could raise vis-à-vis the experts in the National Equality Bodies
that the GendeRace research teams will be interviewing.

15

De Vos, M. Beyond Formal Equality: Positive Action under Directives 2000/43/EC and 2000/78/EC,
DG for Employment, Social Affairs and Equal Opportunities, Unit G2, June 2007.
16
European Commission, DG for Employment, Social Affairs and Equal Opportunities, Unit G4, March
2007, as part of the Community Action Programme, For Diversity Against Discrimination, ISBN 978-9279-04965-1
17
Holtmaat, R. Catalysts for Change? Equality Bodies according to Directive 2000/43/EC – existence,
independence and effectiveness, European Commission, DG for Employment, Social Affairs and Equal
Opportunities, Unit G2, March 2006.
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3. European publications on intersectionality: research
on the gendered use of anti-discrimination legislation
and resources.
3.1
Multidimensional
intersectionality

equality

law

and

beyond

The enactment of anti-discrimination legislation in the countries of the European Union
has stimulated a vast array of publications and work by feminists and experts in legal
studies to address the theoretical and practical levels of the debate within Europe at
times in a comparative perspective. Two extraordinary edited volumes have become
available in 2008 (Grabham, et al and Schiek and Chege). Both publications are
particularly significant for the issue of intersectionality and the implementation of antidiscrimination legislation within the member states of the European Union. Schiek and
Chege emphasize multidimensionality in the specific context of the development of the
legal perspective of European Union discrimination law. Grabham et al (2008) address
issues not only theoretical approaches beyond intersectionality, but also beyond a legal
framework. Because of their broad overview and depth of inquiry the following section
focuses on a pertinent selection of the issues that are raised in chapters in these two
volumes.
Schiek begins with the view that EU Equality Law is multidimensional, based on
different rationales and concepts. “Multidimensionality is meant to capture both the
present state of EU non-discrimination law and the perspectives of developing it
towards a body of equality law that will meet the challenges ahead.” Schiek finds
particularly critical that the concept of discrimination has become fragmented due to the
splitting up of the directives. She points out Directive (2000/43/EC) addressing
racial/ethnic discrimination is more comprehensive, “elevating non-discrimination law
to a policy in its own right”. Where as the Framework or Employment Directive
(2000/78/EC) is restricted to employment, “at the exclusion of social security which had
always been covered by Community gender equality legislation.”
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Nonetheless, this directive has “more daringly” expanded the number of grounds to
religion and belief, sexual orientation, disability and age. Schiek also points out that the
new Council Directive 2004/11/EC provides a narrower scope with respect to gender
discrimination than the non-employment’ provisions in the racial and ethnic
discrimination (Directive 2000/43/EC).

3.1.1 From formal to substantive equality law
Extremely insightful is the contribution of this publication to the reflections on the
historical move from formal to substantive equality law and its interrelation to new
forms of governance, demonstrating the specific combination of non-discrimination law
with welfare state models. A major premise the authors put forth argues that as a result
of gender equality law, a debate was activated that highlighted the tension between
formal and substantive equality. This refers, for example to short comings in the
enforcement of individual rights to equal treatment, that lead to demands for effective
remedies, institutional support and the encouragement of associations. According to
Schiek the European Court of Justice had already taken steps in developing the principle
of “effective remedies, acknowledging pregnancy discrimination as sex discrimination,
allowing for some positive action and to the implementation of a ‘gender mainstreaming
clause’ into the EC Treaty.
The discussion in the UK has been very important for the furtherance of a discussion on
how to overcome complaints-based approaches in favour of positive obligations for
institutions. Schiek mentions the potential of a fourth generation of Equality law with
the main feature of improvement to be a “group social justice model” that creates
positive obligations (for primarily public actors) to establish instititutional preconditions
for equality in social reality.” This is to date not foreseen in Community law. A major
theme of this publication is the vision that there is a much needed move from the
complaint based approach of non-discrimination to a positive approach of equality and
“new governance or “mainstreaming” in some cases gender mainstreaming. Fredman
(2009) takes these observations a bit further in her chapter on “Positive Rights and
Positive Duties” and the contribution of new policies protecting from multiple
discrimination.
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3.1.2 Addressing multiple discrimination and intersectionality
The EC Directives in themselves raise the additional central theme of multiplying
grounds of discrimination and the implications this has for the intersection of two or
more grounds. For Schiek intersectional discrimination is a process that occurs
whenever different exclusionary mechanisms are at work. Grabham (2008) has a
slightly different interpretation of intersectionality seen as a method of interrogating the
institutional reproduction of inequality (state, family, legal structures, professions,
educations). This dual function of intersectionality, comes fore continuously. In one
case, as the introduction of a added value in understanding identifications of unique
combinations of group characteristics that contribute to substantially different
discrimination processes. In the second case it is seen as a sociological analytical
method for interrogating the institutional reproduction of inequality. These are not
contradictory interpretations but rather approaches that serve slightly different purposes.
The first purpose could be more practical if there would be the proper conditions in
legal procedures that would allow for this to be useful. The conditions that will need to
be met are proposed by some of the contributors in the Schieck volume and the Bell
(2008) ENAR paper.
With respect to intersectionality, Schiek criticizes the latest EU funded publication on
multidimensional equality (Cf. Section 2) that claims a simple answer to the question
“who is vulnerable to multiple discrimination?” that “all individuals are potentially
vulnerable”. Schiek finds this response much too simple. Each single ground delimits
individuals who are potentially vulnerable. Each delimitation allows for another
category of person who may not be categorized on that ground. For example, ethnic
minorities vs. ethnic majorities, women as opposed to men, lesbians/ or gays as opposed
to heterosexual persons. These may be further complicated by persons suffering
discrimination in one area but profiting from more opportunities in another area.
Nielsen (2009) discusses whether EU equality law is capable of addressing multiple and
intersectional discrimination? This chapter suggests that in the legal literature the term
multiple discrimination usually covers both compounded discrimination (additive) and
intersectional cases. The latter is also interpreted to be where the “combination of
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discrimination on various grounds produces something distinct from any one form of
discrimination. Nielsen further on cites the definition of intersectional discrimination
according to the Ontario Human Rights Commission (2001):
“….intersectional oppression (that) arises out of the combination of various
oppressions which, together, produce something unique and distinct from any
one form of discrimination standing alone.”
Fredman, a professor of law, (Fredman and Szyszczak 1992) was one of the first to
argue for recognising multiple discrimination in the UK referring to the case of black
women who have been targeted for sex and racial discrimination. Fredman (2005)
believes that it is “well known” that the most advantaged of disadvantaged groups may
make best use or even capture the benefits of positive measures. If, however, groups
suffering multiple discrimination would be identified and recognized on that basis, these
would “by definition comprise the least advantaged in each of the relevant groups”.
Addressing intersectionality Fredman (2009) pursues how and why we identify group
inequalities. She examines the relationship between the definition of group identities
and the conceptualisation of the goals and meanings of equality.
It is not just gender, racial or other status of a group that is at stake, but the ways in
which “these status markers create or perpetuate disadvantage or power imbalances,
obstruct participation, and undermine dignity and mutual respect”. She also believes
that groups should be defined not only in relationship to their status markers, but also
with respect to the aims of equality. This is logically the basis for her objective to find
satisfying remedies for cases of multiple discrimination that to date prove more difficult
to achieve through individual complaints.
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3.2 Weaknesses of EU law confronting cases of multiple
discrimination
For the purpose of the GendeRace study special attention should also be given to three
chapters that focus on the application of intersectionality within European Union Law.
Fredmann addresses intersectionality in the context of positive rights and duties. Vieten
addresses research strategies with respect to intersectionality and social complexity as
well as the meaning of social categories and the re-emergence of social class. Solanke
proposes a new approach to intersectionality via the concept of stigma. The added value
of this chapter is the focus on the deliberating questions that have influenced court
decisions in the U.S. These questions are then applied to a case.

Despite the reference of EC Directives in Preambles and other documents Fredman sees
shortcomings with respect to the recognition of multiple discrimination inherent in EU
Law. The EU Directives accordingly privilege single source identity theory. This is
reflected in EU Law which has first privileged gender identity and since 2002 race and
ethnic origin are privileged over gender, this privileged over age, disability, sexual
orientation and religion or belief. As a result the single identity approach implemented
through the EU Directives is inadequate.
Critique of single identity approach
• Ignores issue of multiple identities
• Assumes that groups are internally homogeneous
• Ignores the role of power in structuring group relations
Discrimination is not symmetrical (Asymmetrical)
•

Power relations can operate both vertically and diagonally

•

Power operates at a fundamental level i.e. to construct identity categories

•

Race is a social construct a marker for oppression / ethnicity is also framed by
power relations e.g. case of black women in U.S: application of employer’s
seniority system – “last to come first to go” (indirect discrimination / multiple
discrimination)
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This example applies equally to migrant women in Europe: (Cf. intersectional
discrimination in the Spanish and German cases Sec.) gendered occupational structures,
women’s work situated at the lower levels in production, automation, and the reduction
of hundreds of jobs for those considered semi or unskilled. Moreover, even in
vocational training in the German case when the descendants of immigrant women
achieve equal secondary school certificates, they are less likely to enter the gendered
vocational training schools because limited number of places (Wilpert 2005). Fredman
also adds “women bear the brunt of cuts in public services and welfare, but this burden
is disproportionately born by immigrant, minority, disabled and indigenous women.”
Another dimension of gender discrimination is the additional burden of internal
discrimination of migrant women in cases of domestic violence and patriarchy that
“could be seen in terms of the synergetic impact of gender combined with racial or
religious discrimination. Many black and minority women find it difficult to speak out
against domestic violence, for fear of direct racism by police, or they are concerned to
reinforcing negative stereotypes exposing their own communities to racist treatment,
including deportation or injury. “Migrant women whose status depends on marriage are
particularly vulnerable, since they face deportation if they leave an abusive
relationship….” This vulnerability is compounded by language difficulties, lack of
knowledge of sources of protection, difficulties of finding work or income to support
themselves and there children. She refers as well to the particular case of Roma and
Sinti women, a group who may be among the most discriminated but the women and
girls more so than the males due to abandonment of school and early marriages and the
resulting child care and employment problems. Available training projects often do not
service this group. Single dimensional grounds based either on gender, racial/ethnic or
religious discrimination all fail to meet the needs of those in the “complex confluence”
of intersectional discriminatory currents (Fredman 2009:76).
Fredman cites the difficulty of framing policy and law in such a way to capture the
synergistic nature of multiple discrimination. The US examples demonstrate the
problem. In the case cited previously black women could not be recognized as being
disadvantaged as women, since other (white women) were not effected or as black
people, since black men were not laid off. At that time the US Federal Court of Appeals
categorically refused to accept that black women formed a separate category, arguing
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that this would give than a “super remedy” “greater standing” than black men or white
women. Finally other US courts recognized that discrimination against black women
can exist even in the absence of discrimination against black men or white women.
This led to the arguments that multiple discrimination should be restricted to a
combination of only two of the grounds.” To date the impact of the other grounds for
discrimination have been ignored. “The result is both artificial and paradoxical. The
more a person differs from the norm, the more likely is she to experience multiple
discrimination, the less likely is she to gain protection.” (Fredmann 2009:77)

3.3 Conceptual and methodological contributions
addressing intersectionality in the application of EU law

for

3.3.1 Traversing national boundaries and the historical embedding of
group struggles
Vieten’s (2009) chapter is important for the GendeRace study because it addresses
precisely the scope of intersectionality and multi-dimensional equality within the
European Union and makes some observations that could have direct implications for
the transnational methodology of the research process and implications for later
interpretations of the findings.
Within this framework, Vieten raises the problem of traversing national boundaries of
inequality with a purist view of Multiple Discrimination. Vieten points out the tension
between the analytical approach to intersectionality (that argues against an essentialist
view) and a more pragmatic approach defining discrimination according to certain
group characteristics. She points out the difference between research that challenges any
fixity of classification and more strategic (political) approaches relying on defined
categories that are based on historically constructed group hierarchies.
Vieten argues that intersectionality provides a tool for identifying analytically complex
layers of individual subordination. She asks how the most can be made of an analytical
understanding of overlapping social categories while still keeping a “political eye” on
the balance between individual subjectivity and social groupings? (Vieten2009:93).
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This author points out the reason why we have this “political” eye: there is an explicit
political dimension to public dispute and collective struggle. “It stresses that legal,
social and cultural spaces in which group representations can be articulated are
contingent and open to contestation….this historical embedding of group struggles, are
at the core of feminist debates how the concept of intersectionality engenders meaning.”
(Vieten 2009) She underlines the difference between the academic subfields where
conceptualising and theorising social divisions evolve and the legal arena where the
concrete cases of injustice and discrimination try to find remedies.
Vieten begins with the arguments put forth by Leslie McCall (2005) who underlines the
need to be clear about the purpose of the specific knowledge research needs to obtain.
The approach to intersectionality will depend on our purpose. McCall emphasizes the
salience of social class for mapping the impact of group subordination and individual
discrimination. Vieten clusters the three main intersectionality approaches identified by
McCall (1) anti-categorical (3) inter-categorical and (2) intra-categorical complexity
approach in an attempt to mediate the deconstruction of the classic “holistic” groups
such as class, gender and “race” while insisting on political strategies. As a result
Vieten finds that in McCall’s research, “the inter-categorical complexity” approach,
“focus[es] on structural relationships that reflect social positions as an outcome of group
hierarchies across different categories”.
Scope/
intersecitonality
Characteristics

Anti-categorial complexity

Problematic
aspects

This approach creates and
multiples categories: for
example ‘trans-gender’,
‘bisexual’, ‘multiracial’
identities though rejecting
‘stable categories

Scope of
knowledge

Its anti-essentialism fosters
a permanent re-drafting of
group categories and
boundaries

Deconstruction of ‘master
categories’: argues against
fixed ascriptions: this
approach is often linked to
(white) postmodern
feminism

Intra- categorial
complexity
Analysis of narratives or
‘single case studies’,
focuses on particularly
neglected intersections
i.e. race, gender and
class. Supported by
(black ) feminism.
This approach works on
and accepts ‘relatively
stable social categories’
while interrogating
boundary making and
condemning explicit
definitions.
Its middle way approach
announces a political
challenge to specific
hegemonic group
hierarchies

Inter-categorial complexity
Focus on relationally
MacCall favours this
approach looking at the
relationships and tensions
of existing social categories
This approach requires
provisional definitions of
analytical categories in
order to denounce group
relationships. It contains the
danger of re-essentialising
group belonging.
Its insistence on
hierarchical meaning of
social categories asks for an
evaluation of concrete
dimensions. This approach
could be applied to
comparative multi-group
studies.
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This approach supports the notion that “meaningful inequalities” matter and should be
measured quantitatively”. She raises the question of how to gather data to catch
multidimensional layers of social locations supporting distributive justice that prioritize,
group compensation strategies.
Vieten reflects very specifically the ongoing discussion about the continued relevance
of social class for social categorizations and the interactions of these. Looking at the
disappearance and re-emergence of social class, Vieten stresses with the objective of
intersectionality in mind there is good reason “to look at the becoming of social
categories as well as at the becoming of social identities.” (Vieten 104) There is a brief
overview of some contemporary reflections on the interaction between class and other
relevant social categories in particular Yuval Davis, Anthias and Yuval Davis’s
reflections on gender, ethnicity and class as operating and constructed in distinctive
realms, as well as Verloo arguing for structural and political dimensions of individual
discrimination. These are confronted with Walby’s more system oriented analysis of
interwoven institutional layers. Vieten also recognizes the contribution of instances of
historical disadvantages and privileges (Amoah),where colour and class play a role in
oppression and reminds us of the need to re-politicise “the historically specific
embeddings of group recognitions and group exclusions.” (p.106).
Makkonen (2002) has gone into depth in an analysis of intersectionality particularly
about the complexity of the self, not alone with respect to suffering from multiple
systems of oppression. But also what he called traits to help define who we are. But he
did not focus on this aspect of belongingness. Problematic, however, is the focus on the
“sense of self” and identity that often appears as a state of being where we have a
variety of choices. Discrimination is a state of being where the person due to their group
membership has few choices. On the other hand, Makkonen’s contribution to a
comprehensive analysis of the historical development and construction of group
memberships in the civil rights struggles. Civil rights struggles in their first steps had to
do with the basics between larger collectives, e.g. colonized and colonizer, blacks and
whites as belonging to the oppressed and dominant master “race”. These were the larger
struggles.
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Makkonen refers to this in this historical development in his paper as single issue
movements: anti-racist and feminist movements. Makkonen interprets this as a “narrow
and essentialist understanding of group formation and group interest”. Makkonen gives
the example of feminist theorists that felt that they could “isolate” the variable of
sexism from the variable of racism and so better understand it. This has lead to the
critique of “multiracial” feminism. On the other hand from the perspective of racialized
lives in the U.S. “race” is often the predominating factor as an explanation of
inequalities. Makkonen cites that this “generalized particularized experience is that of
young African American men. He cites Cohen, who interprets this as the group from
whom the whole black American community is judged. This refers specifically to the
crime and imprisonment rates of young African American males. Makkonen’s
interpretation and the development of his argument varies substantially from Solanke,
who might identify this sub-group among the most disadvantaged for whom equality
measures need to be developed.
In the end Vieten’s response is that historical processes have created a situation that
nation-state legacies in the different European Union countries “confront us with
specific forms of prejudices, varying standards of equity and, consequently, uneven
terms of (minority) recognition and rights.” But, on the other hand, “the overall
framework to harmonise different legal standards also give way to new intersecting
social and political identities that are going to boost equality efforts transcending the yet
(to be)18 achieved EU framework.

Most important of all, Vieten has a political

message: to learn from history, to advance the contemporary debate on intersectionality
and multiple equality law while re-politicising the historically specific embeddings of
group recognition and encouraging those who are disadvantaged to air their voices,
collectively.

18

Comments in brackets are authors’ own additions.

30

GENDERACE 217237

3.3.2 Stigma and Intersectionality
In this same publication Solanke (2009) addresses the study race, gender, and age
discrimination in the UK using the concept of stigma. According to Solanke
intersectionality is limited because the language of grounds rests on the logic of
immutability. Immutability creates limited categories. It entails the concept of the
permanence or inability to change the trait which causes or is the basis for
discrimination, e.g. skin colour, sex, disabilities….age…
Instead Solanke suggests stigma, because stigma draws on a spectrum of characteristics,
only one of which is immutability. Crenshaw has already noted that legal prohibition by
itself does not remove stigma or undermine the underlying assumptions. This
contribution is especially valuable because as a lawyer Solanke has researched and
found the indicators and questions that have been applied especially in the U.S. with
respect

to

Supreme

Court

Decisions

involving

intersectionality

and

racial

discrimination. It is her hypothesis that the concept of stigma could be a significant
intervening variable in the elaboration of the likelihood of intersectional discrimination.
“ Stigma sticks in spite of anti-discrimination law, because it rests upon
‘assumptions so entrenched and so necessary to the maintenance of interlocking,
interdependent structures of domination that their mythological bases and political
functions have become invisible.”
Solanke discusses a UK case about school exclusion and young black men. She
indicates that a set of negative stigmas attached to this specific social group which are
historical, social and political and have a long term economic impact. She argues that it
also operates at the international level, i.e. African American men. Solanke
demonstrates, that it is not just race, but the combination of race, age and gender that
makes young black men subject to unique treatment. She points out in this case, that if
the courts had used the concepts of stigma they may have reached a different
conclusion.
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Immutability is the most relevant criteria for making decisions in British and American
law. The original argument was that the law should ‘protect those attacked for what they
are, not for what they may believe or do.” For this reason religious groups per se were
not included.19
To determine whether a classification is “suspect” and subject to a strict rather than
standard level of scrutiny depends on a number of factors. Court asks whether the group
so defined has suffered a history of purposeful discrimination, whether it lacks political
power to redress, and whether the discrimination constitutes a level of unfairness
invidious to the ideal of equal protection”. This final characteristic is determined by
immutability. Immutability also applies to gender and national origins all characteristics
over which a person has little control.
According to Solanke, if we start with stigma, we end up with a spectrum of
characteristics which also include immutability rather than a list of grounds determined
by immutability.
“Stigma brings into focus the complex forms of discrimination which blight
individual lives and social cohesion. It can travel alone or in packs: black women
are burdened by the stigma of race and sex; black women can be disabled; the
disabled may also suffer from the stigma attached to sexual orientation and/ or
age. It is this interaction between various forms of stigma to which multiple
consciousness points.”
What is stigma? Stigma does not refer to individual attitudes but focuses on negative
meanings which are socially inscribed on arbitrary attributes, such as skin colour, sexual
orientation, gender, pregnancy, disability or age. Stigmas have different kinds of
characteristics and consequences, some permanent (immutable) others temporary.
Stigmas can be racial, physical, behavioural or biographical, acquired or inherited, or inborn. They can change from place to place and can operate at local, national, regional
and international levels. e.g. the stigma attached to being a Dalit may be poignant only
in Asia, but the stigma attached to black skin operates at a global level.

19

Race would be considered an inherent attribute and religion seen as chosen.
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Stigma goes beyond name calling. Stigma is never neutral – it is used for a reason – for
social structure and for social control. Tells you your place and tells you to stay in your
place”. Stigmas develop over time: most are crystallised taboos and myths “long in the
making and difficult to acknowledge and confront. They are myths and stereotypes that
do their damages subconsciously. Insidious…the dehumanisation of an individual is the
key to the operation of stigma. Stigma provides a reason to withhold the presumption of
equal humanity that underpins discrimination. Stigma provides the social context and
justification for doubting the person’s worthiness.”
Stigma always excludes, but does not always result in political powerlessness, social
and economic degradation. Not all warrant a legal remedy. Solanke suggests that in
order to ascertain the merits of a complaint, a legal analysis would proceed by a general
examination of the social, political and economic consequences of the stigmas involved.
The questions raised would be similar to those raised by the U.S, Supreme Court in
relation to the 14th Amendment, such as:
• Has the so defined group suffered a history of purposeful discrimination?
• Does it lack political power to obtain redress?
• Does the discrimination constitute a level of unfairness invidious to the
ideal of equal protection?
In a stigma led analysis it would be necessary to ascertain the stigmas attached to the
group. More specific questions could be asked about the specific stigma. “What do they
target? What are their characteristics? Can the group that these stigmas relate to be
described as, discrete, insular and powerless?

Second, the consequences of these

stigmas would need to be clarified. Does anyone or combination of them, result in
social, political or economic degradation? Third, a causal relationship would need to be
identified. Is there any indication that these stigmas have contributed to the treatment
complained of? (Solanke 2009: 122)
This approach is certainly innovative and deserves some attention. One has to view the
concept of stigma at the intersection of gender and racial discrimination.

Behind

stigmas that may be identified are prejudices and stereotypes, beliefs and judgements
about the so identified groups. Solanke believes that the stigma approach facilitates a
broader and deeper identification of discrimination. It also requires a more thorough
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examination of the role that stigma and stereotypes play in society. “This is important
because society is complicit in discrimination – social mores are a repository of stigma
providing justification for everyday discriminatory actions and decision making.”
Solanke proceeds to analyze a case study involving two black teenagers discriminated
against on the specific combination of race, gender and age discrimination. The case
involved the exclusion of the two black teenagers who became involved in a fight with
two white boys from school. The conclusion is reached that young black boys as a
group need protection of the discrimination law because they are stigmatised in society
in general, and the school educational system in particular.
In conclusion Solanke goes so far as to argue that a single ground focus is no longer
adequate for anti-discrimination law. There are a number of groups in society that are
among the most subject to discrimination based on the constellation of categories that
make them a unique Group. The logic of a single category being the object of
discrimination (e.g. women or black people) is not sufficient to reach the most
discriminated constellations. Also the logic of immutability at the basis of antidiscrimination law is not adequate to reflect the complex reality of discrimination. The
author suggests incorporating immutability into a spectrum of stigmatised
characteristics that are related to the multiple categories that make up the entity of the
stigmatized discriminated group, for instance, black, adolescent, males. Solanke argues
that in the case at hand these young men are as well a discrete, insular and powerless
group.
Unfortunately in the U.K. this confluence of race, gender and age cannot be recognized
as creating a discriminated group, a claim with this configuration could not be brought.
The choice would be between the gender claim under the discrimination due to sex law
or a claim based on racialized group membership under the race relations act. Since the
case does not fall into the employment area, age could not be a ground for a claim. (Age
would not differentiate them anyway from the white boys, who were not excluded.) It
is only the combination of association as a black (racialized) membership with a male
gender and adolescence (age) that creates the unity of black young men who are violent
/ dangerous, etc.
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As a legal scholar Solanke argues that in this case the opportunity was missed to
challenge the social stigmas which blight these young men. The court disregarded the
empirical data on rates of exclusion of black boys from school as well as the evasive
response to a questionnaire required for such procedures. Solanke’s argument is that
together these factors would have been sufficient to shift the burden of proof to the
school authorities and may have led to saving the exclusion of the boys from the school.
Behind this approach is the clear idea that the justification for discrimination of persons
belonging to groups that are among the most disadvantages stems from their multiple
stigmatized group belongingness. This is why multiple discrimination in the sense of a
configuration of group memberships/ belongings can more easily identify the most
discriminated groups.
The Schiek and Chege volume devotes as well four chapters to the headscarf as a
symbol of intersectionality in legal discourse. One chapter looks directly at the
intersectionality of sex, religion and ethnic (race) discrimination with respect to the
European Convention of Human Rights and the EC Equality Law.

The last two

chapters focus on the Danish (Roseberry) and the German case (Sacksofsky) in detail.
The authors of these two different cases and approaches in the end concurring
conclusions, that “the reluctance to accept headscarves worm by Muslim women, by
feminists and others, amounts to a new recourse of ‘white womanism’. (op cit p363)
Based on the German case the author points out that gender discrimination may take
different forms, with respect to religious Muslim women, “they are believed to have a
‘false consciousness’20…their discrimination as Muslim women ignored.”

20

The assumption is that to wear a headscarf is a political decision and in that sense anti-democratic /
authoritarian, or patriarchal.
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3.4 An empirical study of the use of anti-discrimination
legislation in a gendered perspective
Carles (2008) has published the first research concerning the issue of the use of AntiDiscrimination Laws with respect to the intersection between “race” (or ethnic origins)
and gender (Carles 2008) .21 This study examines the use of Anti-Discrimination Laws
grounded in “race” or ethnic origins from a gender perspective. This study is based on
the hypothesis that men and women experience different kinds of discrimination and
react in different ways to the phenomenon. Furthermore, it suggests, the institutional
framework provides different responses according to gender, in terms of action and
conflict resolution.
After a short review of those dimensions of feminist theory found to be applicable to
this research, in addition to recognition of the multi-level analysis of Yuval-Davis
(2006), Carles gives attention to the debate existing within French feminist literature.
Starting with the universalism of the French feminist perspective that originally viewed
little diversity among women, Carles goes on to discuss the more recent view (Delphy
2006) that racism in France reflects a more “value cultural comparison” between men
and women, that is often used to legitimise the differential treatment of “black” and
“white” members of the population. This compounded legislation in France with respect
to the law on Secularism relating to the wearing of the veil that “was justified in part by
the need to protect Muslim women’s rights against their men, who were seen to be more
violent and sexist than white men.” An additional dimension is brought out that argues
that the culture transmitted to young French women of a North African background is
largely dependent on social relationships generated by sexism and racism in a French
social context rather than being a direct heritage from their parents and communities
(Hamel 2005).

21

This article is based on research of the evaluation of the anti-discrimination laws in Belgium. The
project has been funded by the EU’s 5th Framework Programme (Marie Curie Mobility Action n MEIFCT 2005-024890).
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This background debate could be considered relevant not only for this study but also for
much of the debate addressing the gendered aspects of behaviour, discrimination and
sexism in countries of immigration vis-à-vis a number of immigrant groups from
Muslim backgrounds. Mohanty (1988) has argued that Western feminists have created
the category of the “third world woman” vis-à-vis the Western model of woman seen as
the primary, and supposedly superior, point of reference. Carles continues with a
discussion of the gender pluralist approach to the concept of citizenship (Mouffe 1992):
She finds that the advantage of this approach is that “it makes visible the range of social
divisions such as race, gender and class, which intersect with gender to shape the
citizenship of women and men” (Lister 2003).
Without detailing here the methods employed in Carles’ study, attention should be
given to the most important findings that can have a role in the current research of the
GendeRace Project. These findings stem primarily from studying cases of complaints
brought to the Belgium Centre for Equal Opportunities and the Fight against Racism
which has long standing experience with anti-discrimination based around race and
ethnicity.
Generally, the study found that gendered differences could be observed with respect to
how both men and women react when they face discrimination. Discrimination was
found in this study to be differently constructed by men and women. Men perceive and
respond more often to ascriptive racism, verbal and physical violence. “Women
encounter more difficulties in their day to day life, in their interaction with people.”
Based on this study, Carles concludes that discrimination is not only a result of the
adding together of two sources of discrimination, but that it is also multi-layered. This
applies to both sexes, each in a different way, and to different experiences of
discrimination. Carles stresses that this is not necessarily hierarchical.
The findings also conclude that men and women also use resources, including legal
ones, differently. Although in this case study women made more complaints than men,
the study finds that they use resources more effectively than men do. This has to do
with their “attitude toward the legal framework” as well as to “the protection from
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which they benefit”. Reference is made to both private individuals and public services,
perhaps because they are seen as victims to be protected.22
This could be a subject for further research, whether certain groups of immigrant
women have, de facto, not only better involvement in their own organisations but also
more often have ties to larger women’s networks for support. Finally, Carles points out
that a Centre such as the one studied in Brussels is reached by only the tip of the iceberg
and that this research says nothing about persons who experience gender/race based
discrimination but are not aware of their rights and do not have access to protection. “It
is now necessary to go deeper: interviews of both lawyers and victims will help to
discover the importance of the representation of law and institutions and how they can
determine the use or not of the legal system.”

4. Conclusions
→ New Norms: Official recognition via anti-discrimination law sets new norms
with respect to the major grounds for discrimination of categories of persons due
to gender, racial/ethnic origins, religion/ beliefs, sexual orientation, age.
The fact that the EU has recognized anti-discrimination law with Article 13 of the
Amsterdam Treaty as a field in its own right especially with respect to the racial and
ethnic discrimination and the employment directives is itself a norm setting event worth
recognition. The majority of the 25 EU countries did not have effective legislation in
these areas. In addition these directives have in connection with the extended protection
against discrimination thus widened the variety of groups23 that may make claims in
employment.

22

At an earlier point the author pointed out the greater embeddings of minority women in supportive
social networks than men more often referred to the perhaps less reliable organisations of shop-floor
bodies /unions.
23
These include other potentially discriminated categories of persons beyond sex and racial
discrimination to include age, disability, religion and beliefs, and sexual orientation.
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→ Multiple Discrimination receives greater recognition through the new EU
directives; need to eliminate hierarchies of discrimination
This also signals a potential for the interaction of categories and for recognition of
multiple discrimination within the application of EU law. Multiple discrimination is
mentioned as pointed out in a variety of scattered provisions and preambles in EU laws,
but it is not defined in binding legal texts at the EU level. One of the main findings of
this overview, however, is that with the exception of the UK the European Union
member states have little experience with the application of multiple discrimination
claims or intersectionality in the practice of anti-discrimination legislation within the
EU. And, even in the UK multiple discrimination remains more alive in theory than in
praxis. This has to do with the practice of legal procedures that rely primarily on one
ground of discrimination on the basis of gender or racial or ethnic ascriptions.
→ The references to multiple discrimination are not adequate enough. There is a
need for binding regulations to put multiple discrimination in practice
One of the most important finding in this selected overview is the general consensus in
all papers that although multiple discrimination in the majority of cases is impossible to
implement, it remains an essential element for successful protection of the most
discriminated in society. The methodological studies of multiple discrimination and
intersectionality enlighten our insights about how these groups may be constructed and
identified. The solutions to implementation within anti-discrimination-proceedings
requires explicit and binding regulations in the legal system that would make
application feasible (Nielsen, Solanke, Vieten).
→ Difficulties exist in the implementation of the enforcement of individual rights
to equal treatment, thus, a need for equality goals and mainstreaming

Other authors particularly in the Schiek and Chege volume visualize a move from
formal to substantial equality law and in the design of new forms of governance. This
stems from especially the UK and the German experience (with respect to gender) with
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the shortcomings experienced in the enforcement of individual rights to equal treatment
that lead to demands for effective remedies and institutional support. Gender
mainstreaming is undoubtedly an important concept in this direction. In the UK they
speak about the fourth generation of equality law with the main improvement to be a
“group social justice model” (Schiek 2009). This requires positive obligations, for
primarily public actors, to establish institutional preconditions for equality. Fredman
(2009) takes up this line of thought up in her piece on “Positive Rights and Positive
Duties: Addressing Intersectionality”. She suggests that the implementation of
intersectionality can best be achieved not through individual complaints of
discrimination, but much more effectively through planning and setting equality goals.
→ Intersectionality is a conceptual tool for grasping the impact of multiple
memberships in discriminated groups on formation of unique lived locations in
social space.

The concept of intersectionality is a useful tool for grasping how to understand because
it attempts to locate persons where they meet on an interaction of discriminating factors
with respect to their situated belongingness to multiple groups. In this process they form
a new configuration and reflect very specific needs. Intersectionality is a tool that when
properly studied and evaluated helps to understand the impact and significance of
multiple discrimination. This creates a new unique case. The examples of special groups
given in the publications at hand who exemplify intersectionality are special who are
identified with overlapping forms of discrimination are the following:
• External multiple discrimination. Categories of gender and race: women with
:racialized collective identities (migrant women and ethnic minority women)
more than men belonging to racialized collective with respect to legal rights as
individuals or within their membership group: (undocumented women / no legal
status / marriage migrants / involvement in human trafficking, Muslim women,
Roma women).
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• Internal discrimination. Categories of gender and race who are excluded due to
ethnic membership, discriminated because of gender, and may be further
discriminated within their own group because of cultural or religious values and
the social controls that emanate from that.
→

Intersectionality as an analytical tool enables us to grasp the most

discriminated groups
The term multiple discrimination, however, is the more general expression that is used
in the international legal texts where reference is made to multiple discrimination.
Simply says there can be groups whose lives are impinged on by different forms of
discrimination and exclusion.
In the sense of a configuration of group memberships/ belongings to identify a unique
case can more easily serve the most discriminated groups. Behind this approach is the
clear idea that the justification for discrimination of persons belonging to groups that are
among the most disadvantages stems from their multiple stigmatized group
belongingness (Solanke 2009).
→ The criteria whereupon the decisions about the extent of discrimination
articulated in the grounds need to be clearly established

This will be dependent on historical experience. Solanke demonstrates how the minute
study of discrimination decisions and the steps involved can be useful for creating a
systematic approach. Solanke refers to questions applied in the U.S. Supreme Court
deliberations to judge the extent of discrimination facing the complainants.
→ All studies of multiple discrimination need to be grounded in the local reality,
contextualized and firmed with historical knowledge

Vieten’s work reminds us of the need for contextualisation and historical knowledge of
the very specific groups that may be facing intersectional and or multilayered
discrimination with different dimensions and significance in each country.
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→ Women and men ethnic minority background experience different form of
discrimination and they respond differently to immigration.
Carles’s work indicates that in the Belgium case, not only do women and men
experience different forms of discrimination, but they also respond differently to
discrimination. In the study of the Belgium case there are also indications that the
institutions and / or legal counsellors may also respond differently to the forms of
discrimination that female and male ethnic/ racialized minorities receive.
These finding with respect to research, methods and findings bring us to the next step
in the GendeRace study, the identification of variables and indicators for fieldwork.
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Appendix 1

Annotated EU Supported Studies on Migration/Race
and Gender
ETHNOGENERATION
The Chances of the Second Generation in Families of Ethnic
Entrepreneurs,
Intergenerational and Gender Aspects of Quality of Life
Objective:

ETHNOGENERATION studied ways of improving the quality of
work, ways to establish a balanced combination of working and
private life, as well as the well-being of the younger generation,
especially in families of ethnic entrepreneurs. It delves into the
quality of life in ethnic businesses and the chances of the next
generation to accumulate educational and cultural resources in
order to fully integrate into that particular society. It also deals
with a range of issues including family, children, migration,
employment, gender, social policy, youth and education.

Dates:

12/01/2002 to 11/30/2005

Countries:

Denmark, France, Germany, Greece, and the UK.

FEMAGE
Needs for Female Immigrants and their Integration in Ageing Societies
Objective:

to understand the needs and obstacles female immigrants face in
terms of economic and social integration while also identifying
requirements for integrative interaction between immigrants and
national populations of a specified host country. With this
knowledge, FEMAGE seeks to develop recommendations, support
policies and services for key policy stakeholders. The project
addresses directly women third-country nationals residing in the
participating EU countries.

Countries:

Germany, Hungary, Belgium, Poland, Czech Republic, Slovenia,
Finland, Estonia, Austria
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FEMCIT
Gendered Citizenship in Multicultural Europe
Objective:

FEMCIT seeks to explore how citizenship is gendered, and how women,
as ordinary citizens and activists, have been involved in challenging and
changing inequalities and injustices across Europe. It seeks to provide
policy makers, academics, social actors, and decision makers with
evidence of the complex dynamics of gendered citizenship in a
multicultural context.

Website:

http://www.femcit.org/

Dates:

February 1, 2007 to January 31, 2011

Partners:

University of Bergen
University of Oslo
Nordic Gender Institute
Carlos III University of Madrid
University of Warsaw
Academy of Science of the Czech Republic
University of Loughborough
University of Stockholm
Leiden University
University of Toulouse-Le Mirail
Nordland Research Institute
Sodertorn University College
University of Copenhagen
University of Vienna
University of London

FEMIPOL
Integration of Female Immigrants in Labour Market and Society
Objective:

to explore and analyse the impact of integration policies on the
position of migrant women with EU countries as a basis for the
development of recommendations for appropriate integration
policies. The analysis of integration processes focuses not only on
barriers that block social integration and on their removal, but also
on the strategies and life plans of the female migrants. The project
will formulate recommendations for better policies both on the
national and the EU level, aimed at the integration of female
migrants.

Countries:

Cyprus, France, Germany, Greece, Italy, Poland, Portugal,
Slovenia, Spain, Sweden, and the UK.

Dates:

02/2006 to 01/2008

Website:

http://www.femipol.uni-frankfurt.de/
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GEMIC
Gender Migration and Intercultural Interactions in the Mediterranean
and South East Europe
Objective:

GEMIC seeks to identify links between migration, gender and
intercultural interactions, with the understanding that it is the
meeting place of these three dimensions that some of the most
important cultural developments in Europe take place. In
approaching this topic, GEMIC will emphasize the impact of
migrant mobility and cultural diversity on gender relations in host,
transit and sending societies.

Dates:

02/2008 to 01-2011

Website:

http://www.gemic.eu/

GEMMA
Enhancing Evidence based Policy-making in Gender and Migration
Objective:

to contribute to improve coordination between researchers, policymakers and civil society organisations in the field of Gender and
Migration, and in particular, to improve access to synthesized ECfunded Gender and Migration research results and related policy
recommendations for policy-makers and civil society organisations
at national level in the five participating countries.

Countries:

Italy, Hungary, Austria, France, UK

Dates:

04/2008 to 07/2010

Website:

http://www.gemmaproject.eu/home.aspx
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GRINE
Gender Relationships in Europe at the Turn of the Millennium:
Women as Subjects in Migration and Marriage
Objective:

The study will focus on two crucial fields within women’s lives –
East-West migration and marriage. GRINE seeks to understand
recent and undergoing changes in women’s life strategies, their
worldviews and their imaginaries (subjectivity) as well as in
relationships between women (inter-subjectivity) in a European
context. Moreover, the study seeks to highlight the changing
relations between gender and cultural and legal norms in Europe
today. It collected 110 oral history testimonies from pre and post
1989 migrant women from Bulgaria and Hungary, and native
women from the Netherlands and Italy.

Dates:

10/01/2001 to 3/31/2004

Gender:

“Gender is one of the central categories of analysis of the project, in (at
least) three ways: 1. Women are the central subjects of the project. This
choice is connected to the contemporary phenomenon of the feminisation
of migration as well as to follow the research teams’ interest in how
women as subjects are produced; 2. Gender is constitutive of the subject.
It is through the categories of gender that we make sense of ourselves,
that we both renegotiate and are subject to its hegemonic meanings.
These processes operate in interactions such that gender is performed in
ways that entrench and challenge it; and they operate through institutions
that normalise modes of being ‘men’ and ‘women’. 3. Gender is a
fundamental tool to understand social and cultural dynamics at the
symbolic level.”

NEWS
Network on Ethnicity and Women Scientists
Objective:

It aims at investigating the situation of foreign women scientists
and those from foreign origin pursuing scientific careers in the EU
and at highlighting similarities and differences in their position in
terms of equal opportunities. More specifically, by investigating
gender and ethnic diversity in 8 European countries, NEWS hopes
to mobilise foreign women scientists and improve working
conditions, ensure equal opportunities and increase participation in
the sciences.

Dates:

01/2006 to 01/2008

Countries:

Belgium, France, Germany, Italy, Portugal, the Netherlands,
United Kingdom, Bulgaria

77

GENDERACE 217237

QUING
Quality in Gender & Gender Equality Policies
Objective:

QUING aims to compare gender equality policies across Europe. It seeks
to ask the questions of what are actually gender policies in the practice of
national and European policy making, what does gender equality mean in
these policies, and what are they trying to do? Under the umbrella of
gender equality policies are three categories – gender based violence,
intimate citizenship and non-employment. By comparing the different
countries, the study hopes to find similarities and differences in the
quality of gender equality policies with the result of creating new
typologies that will be relevant to all of Europe.

Website:

http://www.quing.eu/index.php

Partners:

Netherlands, Belgium, Croatia, Germany, Greece, Hungary, Spain,
Slovenia Sweden, Turkey, United Kingdom

Dates:

2006 – 2011 (56 months)

Gender Training:
With “gender training” we mean the training planned, organized or/and
commissioned by public institutions and targeted at politicians, civil
servants and public administrators. The focus is “gender training” aimed
at facilitating the incorporation of “a gender equality perspective in all
policies and at all levels and at all stages of the policy-making process.”
‘Training’ may take different forms: courses, classes, sessions,
workshops, etc. and can be either face-to-face or online. The measures
we are interested in do not need to be called ‘training’ but can be
competence-oriented activities, which target gender equality.
<http://www.quing.eu/files/opera/survey.pdf>

The GENDERACE Team is responsible for the content of the report which does not
necessarily reflect the view of the Commission, nor can the Commission accept
responsibility for the accuracy or completeness of information it contains
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